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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
IMERYS TALC AMERICA, INC., et al.,1 
 
 Debtors. 
 

 
Chapter 11 
 
Case No. 19-10289 (LSS) 
 
(Joint Administration Requested) 
 
Objection Deadline: TDB 
 
Hearing Date: TBD 
 

 
EMERGENCY MOTION FOR (I) INTERIM AND FINAL ORDERS GRANTING 

RELIEF FROM THE AUTOMATIC STAY UNDER BANKRUPTCY CODE § 362(d) TO 
USE INSURANCE COVERAGE UNDER CYPRUS HISTORICAL POLICIES OR, IN 

THE ALTERNATIVE, (II) ADEQUATE PROTECTION  
UNDER BANKRUPTCY CODE §§ 361 AND 363(e)  

Cyprus Mines Corporation, a Delaware corporation, (“Cyprus Mines”) and Cyprus Amax 

Minerals Company, a Delaware corporation, (“CAMC”)2 file this Emergency Motion for 

(I) Interim and Final Orders Granting Relief from the Automatic Stay Under Bankruptcy Code 

§ 362(d) to Use Insurance Coverage Under Cyprus Historical Policies or, in the Alternative, 

(II) Adequate Protection Under Bankruptcy Code §§ 361 and 363(e) (the “Motion”)3 to, inter 

alia, ensure that Cyprus can take all necessary steps to continue to utilize Cyprus’s own historical 

general liability insurance policies (collectively, the “Cyprus Historical Policies”)4 and the 

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Imerys Talc America, Inc. (“ITA”) (6358), Imerys Talc Vermont, Inc. (9050), and Imerys Talc Canada Inc. (6748). 
The Debtors’ address is 100 Mansell Court East, Suite 300, Roswell, Georgia 30076.  
2 Cyprus Mines, along with its historical predecessors and affiliates (excluding Cyprus Talc Corporation), and 
CAMC are collectively referenced herein as “Cyprus.” 
3 In support of this Motion, Cyprus has filed contemporaneously herewith the Declaration of Matthew O. Talmo in 
Support of Emergency Motion for (I) Interim and Final Orders Granting Relief from the Automatic Stay Under 
Bankruptcy Code § 362(d) to Use Insurance Coverage Under Cyprus Historical Policies or, in the Alternative, 
(II) Adequate Protection Under Bankruptcy Code §§ 361 and 363(e) (the “Talmo Declaration”), attached to which 
as exhibits are certain documents providing evidentiary support for this Motion.   
4 A list of the relevant solvent and available Cyprus Historical Policies is attached to the Talmo Declaration as 
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proceeds thereof in order to maintain the status quo with respect to the insurers’ obligations and 

payments for the ongoing defense and indemnity of the approximately 700 pending (and future) 

asbestos-related lawsuits (the “Asbestos Lawsuits”)5 that relate to the Debtors’ talc business and 

for which the Debtors hold all liability.6   

More specifically, the Debtors’ surprise bankruptcy filing—coupled with the Debtors’ 

unjustified assertion that the Cyprus Historical Policies and proceeds thereof are covered by the 

automatic stay and the Debtors’ present refusal to seek or support temporary injunctive relief for 

Cyprus in the pending Asbestos Lawsuits in furtherance of exploring a coordinated, global 

chapter 11 resolution—has put Cyprus in an untenable and unreasonably prejudiced position that 

establishes cause for the requested stay relief for numerous reasons, including the following:     

(1) Prior to the Petition Date,7 ITA was defending and indemnifying Cyprus in all of the 

Asbestos Lawsuits because (as discussed below) ITA, not Cyprus, long ago assumed all 

historical talc-related liabilities.8  Accordingly, any liability imposed on Cyprus in the Asbestos 

Lawsuits ultimately rests on ITA’s shoulders (and thus would constitute claims against the 

Debtors’ bankruptcy estates);  

                                                                                                                                                             
Exhibit A.  Because of the voluminous nature of the Cyprus Historical Policies, those policies have not been 
attached to the Talmo Declaration.  Cyprus believes ITA has copies of each of these policies, but to the extent 
necessary, if requested, Cyprus will provide the Cyprus Historical Policies to the Debtors and/or third parties, 
subject to appropriate confidentiality protections for Cyprus.      
5 As set forth in the Declaration of Alexandra Picard, Chief Financial Officer of the Debtors in Support of Chapter 
11 Petitions and First Day Pleadings [D.I. 10] (the “Picard Declaration”), at ¶ 41 entitled “Mesothelioma 
Insurance,” the Debtors explain that they believe “potentially available coverage” relating to the “Mesothelioma 
Claims” to be $180 million. See also id. at ¶ 38.  The Debtors further note that “ITA is currently involved in 
coverage litigation in California state court regarding the scope and amount of available coverage for Mesothelioma 
Claims” (id. at n. 11), which, on information and belief, refers to the coverage litigation instituted by insurers that 
issued certain of the Cyprus Historical Policies, styled and numbered Columbia Casualty Co., et al. v. Cyrus Mines 
Corp., et al., Case No. CGC-17-560919, pending in the Superior Court of California, San Francisco County. 
6 There are certain limited exclusions of ITA’s liability not germane to this Motion. 
7 The “Petition Date” as used herein means the day the Debtors filed the above-captioned chapter 11 cases: February 
13, 2019.  
8 See supra note 6.   
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(2) ITA dropped its defense of Cyprus on the Petition Date9 with no advance notice, 

leaving Cyprus to take over immediately the defense of the Asbestos Lawsuits that ITA had been 

defending, one of which is in the middle of trial and expected to be submitted to the jury on or 

about March 7, 2019, others that will soon be going to trial, and still others that are being filed 

every week;10  

(3) Cyprus was and remains the owner of all of the relevant Cyprus Historical Policies:  

these general liability policies broadly cover the liabilities of a wide spectrum of Cyprus-

affiliated historical businesses—most unrelated to the talc business and liabilities that ITA 

acquired—and the policies were neither transferred nor assigned to ITA when it acquired Cyprus 

Mines’ talc assets and liabilities (or at any time thereafter);  

(4)  Prior to the Petition Date, ITA had never contested Cyprus’s ownership of the Cyprus 

                                                 
9 Because ITA placed Cyprus in a precarious position with respect to the Cyprus Historical Policies as of the Petition 
Date, and immediate harm to Cyprus began on that date, Cyprus requests that the relief in this Motion be granted 
nunc pro tunc to the Petition Date.    
10 The following pending cases that are either in trial or going to trial very soon emphasize the urgency behind the 
request for emergency relief in this Motion.  Trial began in January 2019 in Teresa Leavitt, et al. v. Johnson & 
Johnson, et al., Case No. RG17882401, Superior Court of Alameda County, California, and trial remains ongoing at 
this moment.  ITA and related entities were defendants in Leavitt but their involvement ceased as of the Petition 
Date due to the automatic stay.  Cyprus Mines is also a defendant in Leavitt, and it was being defended by ITA 
pursuant to its assumption of liability under the ATA.  Cyprus Mines has been forced to take over the defense of 
Leavitt midtrial in a case where a verdict is anticipated sometime in the first part of March.  The immediate trial risk 
to Cyprus does not end with Leavitt.  One or more Cyprus entities are named as defendants in the following five (5) 
additional talc cases that are currently believed to be set for trial in the next two months alone:  (1) Joanna Ruman, 
et al. v. BASF Catalysts LLC, et al., Case No. MID-L-02919-17 AS, Superior Court of Middlesex County, New 
Jersey, which is currently awaiting trial immediately following the disposition of another case in front of it on the 
docket called Rimondi; (2) Pui Fong, et al. v. Johnson & Johnson, et al., Case No. JCCP4674/BC675449, Superior 
Court of Los Angeles County, California, with a current trial date of March 18, 2019; (3) James Patterson, et al. v. 
Kelly-Moore Paint Co., et al., Case No. RG18918267, Superior Court of Alameda County, California, with a current 
trial date of April 8, 2019; (4) Patricia Schmitz v. Johnson & Johnson, et al., Case No. RG18923615, Superior Court 
of Alameda County, California, with a current trial date of April 8, 2019; (5) Bertha Peinado, et al. v. Ace Hardware 
Corp., et al., Case No. BCV-16-10169-LHB, Superior Court of Kern County, California, with a current trial date of 
April 29, 2019.  ITA, pursuant to the ATA, had acknowledged its liability for and was preparing to defend all these 
cases.  Following the Petition Date and ITA’s sudden purported revocation of its tender acceptance of these cases, 
Cyprus, at the eleventh hour, is now forced to address these trial-listed cases on its own.  Indeed, the Insurance 
Counsel Letter (defined below), sent to Cyprus on the Petition Date, in which ITA renounced its tenders of the 
Asbestos Lawsuits in which Cyprus is named as a defendant has attached to it a list of 785 Asbestos Lawsuits in 
which Cyprus is named, thirty-two of which the Debtors anticipate as “likely to have significant activity in the next 
60 to 90 days.”  See Insurance Counsel Letter, attached to the Talmo Declaration as Exhibit B, at 1 (emphasis 
added) and the exhibit thereto.       
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Historical Policies; ITA had never asserted that Cyprus lost the right to seek and recover 

proceeds of its own insurance for liabilities faced by Cyprus (including for the Asbestos 

Lawsuits); and Cyprus had, indeed, used the Cyprus Historical Policies and proceeds thereunder 

for defense and indemnity between 1992 and 2016 without objection by ITA.  

(5) As of the Petition Date, certain of the Cyprus Historical Policies were defending and 

indemnifying Cyprus in the Asbestos Lawsuits, and (since 2016) were also defending and 

indemnifying ITA, but only because, and to the extent that, ITA was protecting Cyprus from 

liability in those lawsuits; 

(6) In contrast to Cyprus’s initial and continuing ownership of the Cyprus Historical 

Policies, ITA, at best, has only a limited and non-exclusive contractual right to have Cyprus 

cooperate in submitting claims on ITA’s behalf under the Cyprus Historical Policies to the extent 

that ITA protects Cyprus against talc liabilities arising from talc sales prior to ITA’s acquisition 

of the talc business and liabilities of Cyprus Mines; and 

(7) Notwithstanding the foregoing, ITA has threatened Cyprus with a stay violation if 

Cyprus takes any steps toward using its own historical insurance policies to help Cyprus handle 

the Asbestos Lawsuits that ITA dumped in Cyprus’s lap when ITA stopped defending and 

indemnifying Cyprus.11  Thus, ITA’s strategy, absent relief from the Court, puts Cyprus in the 

untenable and unfair position of having to defend against liabilities that rest with ITA (and 

ultimately with the ITA bankruptcy estate) while cutting Cyprus off from its own insurers and 

insurance policies that cover those liabilities.   

While a number of legal and factual issues concerning rights in the policies or proceeds 

may at some point require court resolution, for now, assuming arguendo for purposes of this 

                                                 
11 As discussed below, the Debtors have also taken the position that insurers would also be in violation of the 
automatic stay if they were to make payments to or on behalf of Cyprus under the Cyprus Historical Policies. 
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Motion that ITA has some sort of rights, it is clear (as noted above and shown below) that 

Cyprus retains ownership of and substantial property rights in its own insurance policies and is 

entitled to call upon its own insurers under those policies to assist and protect Cyprus from 

liability.  Accordingly, Cyprus requests that this Court, (1) on an interim basis, at the conclusion 

of a preliminary hearing and pending a final hearing, and then on a final basis after such final 

hearing, grant relief from the automatic stay, nunc pro tunc to the Petition Date, for cause to (a) 

allow Cyprus to use the Cyprus Historical Policies—including, but not limited to, the policy 

issued to Cyprus Mines by National Union Fire Insurance Company of Pittsburgh, PA, Policy 

No. 1326219 (the “National Union Policy”), which is a “defense outside of limits” policy such 

that available coverage limits are not depleted by payment of defense costs—to defend and 

indemnify Cyprus in the Asbestos Lawsuits in which Cyprus is a defendant, and (b) to tender any 

new Asbestos Lawsuits to insurers under the Cyprus Historical Policies, or, alternatively, 

(2) grant, if stay relief is denied, Cyprus adequate protection in the form of temporary injunctive 

relief regarding the Asbestos Lawsuits as described herein below, or other adequate protection.            

I.  
JURISDICTION AND VENUE 

1. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334 and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware dated February 29, 2012.  This is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2).  Venue is proper in this Court pursuant to 28 U.S.C. § 1409. 

2. Pursuant to Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and 

Procedure of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”), Cyprus consents to the entry of a final order by the Court in connection with the 

contested matter that is the subject of this Motion to the extent that it is later determined that the 
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Court absent consent of the parties cannot enter final orders or judgments consistent with Article 

III of the United States Constitution.  

II. 
PRELIMINARY STATEMENT 

3. This Motion concerns the Cyprus Historical Policies that Cyprus Mines (or its 

predecessors in interest) purchased and paid for in order to provide for defense costs, settlements, 

and judgments entered in lawsuits, including, but not limited to, the Asbestos Lawsuits, filed 

against Cyprus.  The relevant Historical Cyprus Policies include solvent and available primary 

and excess layer insurance policies issued during the period from 1961 to 1980.  A few of the 

early policies were issued to Sierra Talc Company (which merged into Cyprus Mines), as the 

named insured; the later policies were issued to Cyprus Mines Corporation of New York 

(“Cyprus Mines NY”) (the predecessor of Cyprus Mines) as the named insured.  The policies 

also include as insureds a host of historical Cyprus-related entities.   

4. None of the Cyprus Historical Policies were issued to any of the Debtors; none 

of the policies name any of the Debtors as an insured or additional insured; and none of the 

policies were ever assigned or transferred to any of the Debtors.  Simply stated, there is no 

contractual privity between the Debtors or any of the insurers under the Cyprus Historical 

Policies.12         

                                                 
12 The Debtors statements thus far in these chapter 11 cases are telling, as they use vague descriptions as to their 
purported interest relating to the Cyprus Historical Policies.  See, e.g., Picard Declaration, at ¶ 38 (referring to the 
“potentially available insurance coverage”) (emphasis added); id, at ¶ 127 ([T]he Debtors have access to, and 
rights under, various historical liability policies and indemnification agreements (collectively the ‘Historical 
Policies’) with insurers, indemnitors, and other third parties (collectively, the ‘Historical Policies Counterparties’) 
that cover, among other things, certain talc-related personal injury liabilities and related litigation costs (including 
defense costs).”) (emphasis added); id. at ¶ 41 (declaring that ITA has a “right to seek proceeds from insurance 
policies that provide coverage for liabilities arising out of the talc business of Cyprus”) (emphasis added); Transcript 
of Hearing February 14, 2019 at 2:10 p.m., at p. 69, ll. 6-9, 14-18 (“in addition to the normal insurance policies that 
are covered on our typical insurance motion, the debtors also have what we're calling the ‘historical policies’. . . .  
So, this is not insurance policies that they're currently paying for; this is policies that they have rights under, you 
know, due to the sales in the past and for other reasons.  So, we’re not actually requesting any authority to make any 
payments or do anything like that in this motion.”) (emphasis added).        
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5. Cyprus has been informed by its insurers that all but one of its primary insurers 

(American Insurance Company) has exhausted the limits of their policies and thus will no longer 

defend or indemnify anyone for the Asbestos Lawsuits.  There are, however, solvent excess 

policies that remain unexhausted and available.  Cyprus is informed and believes that some but 

not all of these excess policies above the primary layer have now stepped in to pay for defense 

and/or indemnity (at least before the Petition Date), and that one of those excess policies, the 

National Union Policy, has been paying for the defense of nearly all of the Asbestos Lawsuits 

because that policy has a duty to defend “outside of limits,” under which defense payments do 

not erode the limit of liability.  For purposes of this Motion, Cyprus is seeking immediate stay 

relief with respect to those Cyprus Historical Policies that, as of the Petition Date, were 

providing defense and indemnity of the historical talc liabilities at issue in the Asbestos 

Lawsuits, to ensure Cyprus’s uninterrupted defense and ability to pay any potential judgments or 

settlements, now, after the Petition Date.    

6. Prior to the Petition Date, the Debtors did not contest that, notwithstanding ITA’s 

long ago assumption of the historical Cyprus talc liabilities, Cyprus has the right to make claims 

against the Cyprus Historical Policies and receive payments from its insurers under these 

policies, as needed to defend and protect itself from liability.  

7. However, while the Debtors are protected by the automatic stay, they are 

whipsawing Cyprus by renouncing their tender and no longer defending the Asbestos Lawsuits 

as of the Petition Date and yet simultaneously asserting that Cyprus may not use its own 

insurance even though Cyprus is left to now defend the Asbestos Lawsuits in which that very 

insurance was previously providing Cyprus coverage.  The Debtors refuse, at least at this time, to 

take the logical step of moving to seek temporary injunctive relief to protect Cyprus, which 
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would temporarily alleviate Cyprus’s need to use the policies in the Asbestos Lawsuits and 

would simultaneously also protect the Debtors’ estates because any talc-related determinations 

found against Cyprus are ultimately claims against the Debtors.  Instead, the Debtors declare that 

(1) Cyprus cannot take any steps to seek any assistance from Cyprus’s own insurers to defend or 

indemnify for the ongoing litigation against Cyprus, and (2) Cyprus’s own insurers cannot pay 

Cyprus under its own policies without violating the automatic stay.  See Letter from Angela 

Elbert to Christine Haskett (Feb. 13, 2019) (the “Insurance Counsel Letter”)13 (claiming “[a]ny 

post-petition effort by CAMC to access the proceeds of the [Cyrus Historical] Policies, whether 

for defense or indemnity, on account of any of the Transferred Liabilities, and any payment by 

an insurer to, or on behalf of, CAMC for post-petition defense or indemnity costs on account of 

any of the Transferred Liabilities, will violate the automatic stay”). 

8. Notwithstanding Cyprus’s ownership of the Cyprus Historical Policies, and 

without citing any legal authorities or evidence as to the Debtors’ claimed rights, the Debtors 

sought quickly and surreptitiously to obtain a ruling from the Court that the Cyprus Historical 

Policy proceeds belong only to ITA, and that Cyprus could not use any of its own historical 

policies or any proceeds thereof, by including language to that effect in a proposed interim order 

on the Debtors’ first day motion dealing with insurance issues.14  While the Debtors agreed to 

                                                 
13 The Insurance Counsel Letter is attached to the Talmo Declaration as Exhibit B.  Note that the Insurance Counsel 
Letter expressly acknowledges that the Cyprus Historical Policies were “issued to, or otherwise provid[e] coverage 
to, Cyprus Mines Corporation.”  Insurance Counsel Letter, at 2.  
14 See Debtors’ Motion for Orders Under 11 U.S.C. §§ 105(a), 362(d), 363(b), and 503(b) Authorizing Debtors to 
(I) Pay Their Prepetition Insurance Obligations, (II) Pay Their Prepetition Bonding Obligations, (III) Maintain 
Their Postpetition Insurance Coverage, and (IV) Maintain Their Bonding Program [D.I. 3], at ¶¶ 5-10 (specifying 
relief requested in the motion regarding only the Debtors’ own insurance policies and bonding programs with no 
mention of Cyprus, the Historical Policies, or any injunctive relief of any kind), ¶ 18 (broadly describing the 
Historical Policies and stating that “the Debtors do not believe Court approval is required to maintain such Historical 
Policies, as no current or future payments are expected to be made by the Debtors with respect thereto” but “in the 
interest of disclosure” explaining that the Debtors “will continue to maintain such Historical Policies and exercise 
their rights thereunder in the ordinary course of business” and footnoting that the Debtors “reserve the right to seek 
additional relief from the Court with respect to these historical policies and any rights or obligations thereunder” 
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strike the offensive language in their proposed interim order, the question of whether the 

automatic stay precludes Cyprus and its insurers from using the Cyprus Historical Policies to 

protect Cyprus, including with respect to the Asbestos Lawsuits, is clearly in dispute.  

9. To prevent further prejudice to Cyprus, the Court should grant the interim (and 

ultimately final) relief Cyprus seeks here:  modification of the automatic stay so that Cyprus is 

not prevented from using its own Cyprus Historical Policies, and so that the insurers issuing 

those policies that were defending and indemnifying the Asbestos Lawsuits prior to the Petition 

Date can continue to protect Cyprus by honoring claims presented by Cyprus under such policies 

without the threat that the Debtors will accuse them of violating the automatic stay, or making 

unauthorized postpetition transfers of property of the Debtors’ estate or, in the Debtors’ own 

words, being “deemed to have made a voluntary payment” outside the scope of the insurance 

policies.  See Insurance Counsel Letter.15  

10. In the event that the automatic stay is not modified as requested herein, Cyprus 

alternatively requests adequate protection pursuant to Bankruptcy Code §§ 361 and 363(e).  Such 

adequate protection should take the form of temporary injunctive relief, as described below, to 

                                                                                                                                                             
(emphasis added)); but see [Proposed] Interim Order Under 11 U.S.C. §§ 105(a), 362(d), 363(b), and 503(b), 
Authorizing Debtors to (I) Pay Their Prepetition Insurance Obligations, (II) Pay Their Prepetition Bonding 
Obligations, (III) Maintain Their Postpetition Insurance Coverage and (IV) Maintain Their Bonding Program (the 
“Insurance Motion”) [D.I. 3, at ¶ 10] (the “Proposed Interim Order”) (providing that “the Historical Policy 
Counterparties shall not pay or reimburse any postpetition, separate, non-Debtor defense or indemnification costs to, 
or on behalf of Cyprus Mines Corporation or its affiliates, except as provided by further order of the Court.”).  This 
language from the Proposed Interim Order was struck and not included in the interim order as entered by the Court 
after counsel for Cyprus reached out to the Debtors on an expedited basis in advance of the first day hearings 
(without any contact from the Debtors in advance of the bankruptcy filing).  See Interim Order Under 11 U.S.C. 
§§ 105(a), 362(d), 363(b), and 503(b), Authorizing Debtors to (I) Pay Their Prepetition Insurance Obligations, (II) 
Pay Their Prepetition Bonding Obligations, (III) Maintain Their Postpetition Insurance Coverage and (IV) 
Maintain Their Bonding Program [D.I. 49] (not including the stricken language).  A final hearing on the Insurance 
Motion is presently scheduled on March 20, 2019 [D.I. 68].      
15 This result also will effectively help the Debtors’ bankruptcy estates as well by providing defense of claims that 
are liabilities of ITA.   
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stay the Asbestos Lawsuits as to Cyprus while a negotiated plan under Bankruptcy Code 

§§ 105(a), 524(g), and 1129 can be formulated in these chapter 11 cases.   

11. The relief requested in this Motion is necessary to ensure that Cyprus is not 

improperly and irreparably harmed by the Debtors’ restructuring strategy.  However, the fact that 

the Debtors’ actions have made it necessary for Cyprus to request this relief at this early stage of 

the Debtors’ chapter 11 cases should not be construed as indicating that Cyprus is unwilling to 

work with the Debtors to formulate a mutually acceptable strategy to resolve all parties’ potential 

exposure from the Asbestos Lawsuits.16  Cyprus remains hopeful that its concerns can be 

addressed without the need for Court intervention, but Cyprus files this Motion seeking the 

critical relief requested herein given that the Debtors are presently unwilling to take constructive 

and prompt action in collaboration with Cyprus, notwithstanding the pendency of a daunting, 

active trial docket of Asbestos Lawsuits, one of which is currently in trial and others in which 

trials will commence in the coming weeks and months.17    

III. 
FACTUAL BACKGROUND 

A. The Corporate History and the 1992 Transaction Establish Cyprus’s Continued 
Ownership of the Cyprus Historical Policies. 

12. This Motion concerns the Cyprus Historical Policies—insurance policies issued 

between 1961 and 1980, consisting of primary and excess insurance policies providing 

comprehensive general liability coverage.  The policies (over time) were issued to, and the first 

named insureds were, certain Cyprus-affiliated entities or predecessors:  first, Sierra Talc 

Company and, later, Cyprus Mines NY.   

                                                 
16 Indeed, as stated above, any exposure of Cyprus in the Asbestos Lawsuits ultimately exposes the Debtors and 
their estates since ITA is the ultimate holder of the historical talc liabilities.   
17 See supra note 10 (describing Asbestos Lawsuits in trial or soon to be in trial). 
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13. The policies also cover as insureds myriad subsidiaries and affiliates of Cyprus 

Mines NY and thereby cover a multitude of entities that were not engaged in the talc business 

and liabilities unrelated to the talc business.  For instance, the 1968-1971 Employers’ Surplus 

Lines Insurance Co. Policy (No. ES 13910), owned by Cyprus Mines, lists nineteen affiliated 

companies as named insureds, many of which were engaged in businesses not involving talc, 

such as:  copper mining and processing, copper products, gold mining, lead mining and 

processing, zinc mining and processing, coal mining, and industrial minerals other than talc 

(including, for example, clay, kaolin, calcium carbonate, and diatomaceous earth).  Thus, the 

Cyprus Historical Policies were not primarily related to the talc business of Cyprus Mines, but 

rather were purchased to cover the potential liabilities of Cyprus’s many various business 

activities.18   

14. In 1979, Cyprus Mines NY merged into Amoco CYM Corp., a Delaware 

corporation that was a subsidiary of Amoco Minerals Company.  Amoco CYM Corp., the 

surviving entity of the merger, then changed its name and became Cyprus Mines.  Cyprus Mines 

legally inherited by merger all rights to the insurance policies of Cyprus Mines NY (see Del. 

Code tit. 8, § 259), which, as described above, continued to provide coverage for, and relate to, 

far more than the talc operations of Cyprus Mines.    

15. In 1985, Amoco Minerals Company, the then-parent of Cyprus Mines, was spun 

off from Amoco and changed its name to Cyprus Minerals Company.  Cyprus Mines remained a 

subsidiary of Cyprus Minerals Company. 

16. In June 1992, Cyprus Minerals Company and Cyprus Mines sold Cyprus Mines’s 

talc operations (but none of its many other operations ) to RTZ America Inc. (“RTZ”) through a 

                                                 
18 See Declaration of John Fenn, attached to the Talmo Declaration as Exhibit C. 
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two-step process:  (1) the transfer and assumption of only those assets and liabilities that were 

“primarily” related to the talc business  to and by a new wholly owned subsidiary of Cyprus 

Mines called Cyprus Talc Corporation, through an Agreement of Transfer and Assumption (the 

“ATA”) dated June 5, 1992; followed immediately by (2) the sale of all of Cyprus Talc 

Corporation’s stock to RTZ via a Stock Purchase Agreement also dated June 5, 1992 (the 

“SPA”).  Cyprus Talc Corporation is the same entity as present-day ITA.19   

17. Consistent with the fact that Cyprus Mines was selling only its talc business, and 

transferring only its talc liabilities, but had owned many other types of businesses and retained 

historical liabilities that its insurance policies covered, the ATA expressly limited the transfer of 

assets to Cyprus Talc Corporation to only those relating “primarily” to the talc business.    

Specifically, the ATA defined the “Transferred Assets” as “all of Cyprus’ right, title and interest 

in and to the assets, properties, rights and businesses of every type and description used 

primarily in or relating primarily to Cyprus’ talc business . . . .”  ATA, at 3 (emphasis added).20  

Given that the talc business of Cyprus Mines was but a relatively small part of what the Cyprus 

Historical Policies were purchased for—and were intended to and do—cover, the policies were 

not “primarily” related to the talc business, and thus were not transferred or assigned to Cyprus 

Talc Corporation (and thus ultimately ITA).  Should ITA argue that the Cyprus Historical 

Policies were assigned or otherwise transferred to ITA as part of the 1992 transaction, it would 

utterly fail in proving its position as there was no assignment of any such policies.  Indeed, it is 

nonsensical to propose that Cyprus Mines would have transferred only a small part of its 

historical business operations and liabilities while handing the buyer a valuable insurance asset 

                                                 
19 See Picard Declaration, at ¶ 12 (after being acquired in 1992 by RTZ, “Cyprus Talc Corporation was renamed 
Luzenac America, Inc. (“Luzenac America”), which is now known as ITA”). 
20 The ATA is attached to the Talmo Declaration as Exhibit D.   
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that was purchased to cover—and continued to cover—Cyprus Mines’ vast remaining and/or 

historical operations and liabilities, thereby leaving itself “bare” as to liabilities arising from such 

business operations.     

18. As noted above, under the ATA, Cyprus Talc Corporation (and, thus, ultimately, 

ITA) broadly assumed the pre-transfer talc liabilities of Cyprus Mines and its subsidiaries.  More 

specifically, the ATA (at ¶ 4) provides that Cyprus Talc Corporation: 

shall assume and shall perform, pay, and discharge all of the liabilities or 
obligations, whether known or unknown, contingent or otherwise primarily 
relating to the Transferred Assets, including, without limitations, liabilities and 
obligations, whether known or unknown, contingent or otherwise arising out of 
the transactions or events occurring on or prior to the Closing and relating 
primarily to the Transferred Assets. 
 
19. Therefore, as of the June 5, 1992 transaction date, talc liabilities relating to the 

pre-transfer talc business of Cyprus Mines now rest with Cyprus Talc Corporation (and thus 

ultimately ITA) and not with Cyprus Mines.  But because the Historical Policies were not 

primarily related to the transferred talc business, they remained the property, and an asset, of 

Cyprus Mines and its affiliates, not Cyprus Talc Corporation or ITA.    

20. The agreement that formed the second part of the 1992 transaction, the SPA, 

pursuant to which RTZ acquired Cyprus Talc Corporation, also did not transfer any ownership 

interest in the Cyprus Historical Policies from Cyprus Mines to either Cyprus Talc Corporation 

or RTZ.  On the contrary, the SPA contemplates that the insurance policies remained the 

property of the “Seller” (Cyprus Mines), and not the “Buyer” (RTZ, Cyprus Talc Corporation, or 

ITA).  Thus, the parties included in the SPA the clause referred to earlier in this Motion, under 

which Cyprus agreed “to cooperate with” RTZ and the Companies21 “in submitting Claims on 

                                                 
21 “Companies” is defined in the SPA to include Cyprus Talc Corporation.  The Companies were not parties to the 
SPA.  Accordingly, RTZ may be the only true beneficiary of the cooperation clause under § 7.6 of the SPA.  Cyprus 
reserves all rights with respect to this issue.   
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behalf of Buyer [RTZ] under Seller’s [Cyprus Mines’s] Insurance Policies” when claims are 

brought regarding historical talc liabilities.  The full operative language of the SPA is: 

7.6  Insurance.  To the extent that (i) there are third-party insurance 
policies maintained by Seller and its Affiliates (other than the 
Companies) (“Seller’s Insurance Policies”) insuring against any loss, 
liability, damage or expense relating to the assets, businesses, operations, 
conduct, products and employees (including former employees) of the 
business of any Company (all such losses, liabilities, claims, damages or 
expenses, regardless of the availability of insurance coverage, are herein 
referred to collectively as the “Business Liabilities”) and relating to or 
arising out of occurrences prior to the Closing, and (ii) Seller’s Insurance 
Policies continue after the Closing to Permit claims (“Claims”) to be 
made with respect to such Business Liabilities relating to or arising out 
of occurrences prior to the Closing, Seller agrees to cooperate and cause 
such Affiliates to cooperate with Buyer and the Companies in submitting 
Claims on behalf of Buyer or such companies under Seller’s Insurance 
Policies with respect to such Business Liabilities relating to occurrences 
prior to the Closing.22 

21. ITA has not pointed to any language in the ATA, the SPA, nor any other 

document—because there is none—that stripped Cyprus of its rights in its own policies or 

otherwise precludes Cyprus from using or making claims under its policies as needed to protect 

itself from lawsuits such as the Asbestos Lawsuits.  At best, the only right ITA has in relation to 

the Cyprus Historical Policies stems from the cooperation rights with Cyprus (but not the 

insurers) in § 7.6 of the SPA.       

22. Soon after the 1992 SPA, RTZ merged Cyprus Talc Corporation with RTZ 

America’s existing subsidiary, Luzenac America, Inc.  Cyprus Talc, the surviving corporation, 

then changed its name to Luzenac America, Inc.  In 2011, RTZ sold the stock of Luzenac 

America, Inc. to Imerys Minerals UK, Ltd., which changed the name of the company to Imerys 

Talc America, Inc. 

                                                 
22 The SPA (without its voluminous schedules) is attached to the Talmo Declaration as Exhibit E.     

Case 19-10289-LSS    Doc 104    Filed 02/28/19    Page 14 of 35



 

 Page 15 of 35 

12598144.1 

23. Cyprus Mines (which no longer retained those assets or liabilities relating 

“primarily” to its former talc business) remained part of Cyprus Minerals Company.  Cyprus 

Minerals later merged in 1993 with Amax Inc. to form CAMC. 

B. Cyprus’s Tender of Talc Claims To ITA 

24. As detailed in the “Mesothelioma Insurance” section of the Picard Declaration, in 

recent years, a number of Asbestos Lawsuits have been filed against the Debtors alleging 

personal injury or death as a result of exposure to talc allegedly containing asbestos, many of 

which also improperly name Cyprus Mines and/or CAMC as defendants.  These lawsuits include 

allegations of exposure stemming from the historical talc operations of Cyprus Mines, as to 

which ITA holds the liability.  There are currently approximately 700 such cases pending in 26 

states (and this number is growing). 

25. At various times after the 1992 transaction, Cyprus Mines and/or CAMC was 

named as a defendant in Asbestos Lawsuits and relied on its own insurance policies with respect 

to those cases.  At no time, until now, has ITA contested Cyprus’s right to use its own historical 

policies for that purpose.   

26. Since 2016, Cyprus has been tendering to ITA all Asbestos Lawsuits in which 

Cyprus Mines and/or CAMC (or a Cyprus affiliate) is named as a defendant, and ITA has 

accepted the tenders and assumed responsibility for the defense and disposition of those matters, 

to include responsibility for defense costs, settlements, and judgments.  The tender of Asbestos 

Lawsuits by Cyprus, the acceptance thereof by ITA, and the procedures under which ITA is to 

protect Cyprus in such cases, are grounded in (1) ¶ 4 of the ATA (under which ITA assumed 

Cyprus Mines’ pre-transfer talc liabilities), (2) § 7.6 of the SPA (in which Cyprus agreed to 

cooperate in submitting claims under the Cyprus Historical Policies), and (3) certain agreements 

and correspondence between Cyprus and ITA pursuant to which ITA agreed to accept tender of 
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the Asbestos Lawsuits from Cyprus beginning in July 2016.23  These expenses were largely paid 

for (or reimbursed) by Cyprus’s insurance policies because, and to the extent that, the expenses 

were incurred to defend against historical talc liabilities now held by ITA based on pre-1992 

Cyprus talc.  That is, pursuant to the 1992 SPA, Cyprus has cooperated with ITA in submitting 

claims on behalf of ITA to Cyprus’s insurers for coverage of defense costs, settlements, and 

judgments when Cyprus or ITA is sued in Asbestos Lawsuits based on pre-1992 Cyprus talc.       

27. On the Petition Date, ITA announced in the Insurance Counsel Letter that it was 

immediately withdrawing its acceptance of Cyprus’s tender of these approximately 700 cases, 

and that it would likewise decline to accept any new tenders of Asbestos Lawsuits by Cyprus.  

Accordingly, Cyprus now is saddled with the sole responsibility for defending the Asbestos 

Lawsuits brought against Cyprus (including paying legal fees, costs of litigation, settlements, and 

possible judgments), even though the liabilities rest with ITA.  Moreover, because the Debtors 

have taken the position that Cyprus cannot use Cyprus’s own policies or receive any proceeds 

thereunder, Cyprus has been forced to bear those costs without submitting claims for 

reimbursement to its own insurers.  Based on the costs that ITA incurred in defending against the 

Asbestos Lawsuits prior to the Petition Date, Cyprus expects that its costs to defend and possibly 

resolve these lawsuits will quickly reach millions of dollars. 

IV. 
RELIEF REQUESTED 

28. Cyprus owns the Cyprus Historical Policies and has the right to receive insurance 

proceeds from them.  Therefore, the Debtors’ assertion that Cyprus is prohibited from receiving 

                                                 
23 See Insurance Counsel Letter (acknowledging ITA’s prior acceptance of tender of the Asbestos Lawsuits and 
attaching a list thereto of “open cases that name a Cyprus entity as a defendant” that Debtors believe “are likely to 
have significant activity in the next 60 to 90 days”). 
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any payment from its insurers is overbroad, unwarranted, and prejudicial to Cyprus given the 

approximately 700 ongoing Asbestos Lawsuits proceeding against Cyprus. 

29. Cyprus requests that the Court grant relief from the automatic stay for cause under 

Bankruptcy Code § 362(d) to allow Cyprus use the Cyprus Historical Policies and the proceeds 

thereof in the face of now having to defend the active and growing number of Asbestos 

Lawsuits, which ITA was handling until the Petition Date.  Specifically, Cyprus Mines and 

CAMC request interim relief on an emergency basis to permit it to use the Cyprus Historical 

Policies for defense and indemnity in the Asbestos Lawsuits in which a covered Cyprus affiliate 

is named given the currently pending trial in one Asbestos Lawsuit and imminent trials in several 

others, as described above.  This relief is absolutely necessary so that Cyprus will not suffer 

unfair prejudice and immediate and irreparable harm with respect to its ability to consider and 

execute options afforded to it by the Cyprus Historical Policies.  Cyprus Mines and CAMC 

further request the same relief on a final basis in order to allow Cyprus to use the Cyprus 

Historical Policies on a going forward basis with respect to its large docket of Asbestos 

Lawsuits.  In the alternative, Cyprus Mines and CAMC request that the Court grant adequate 

protection of Cyprus’ interest in the Cyprus Historical Policies under Bankruptcy Code §§ 361 

and 363(e), to the extent the Debtors have any property interest in the Cyprus Historical Policies 

and the proceeds thereof (if any). 

30. Equity necessitates that immediate relief be granted to Cyprus.  Without the relief 

requested in this Motion, Cyprus would be materially prejudiced and deprived of its own 

property, which would unfairly hinder and irreparably harm Cyprus and its affiliates in ongoing 

defense of the Asbestos Lawsuits, from which ITA has now obtained reprieve as a result of the 

automatic stay.  Stay relief or adequate protection in the form of temporary injunctive protection 
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is necessary because Cyprus has insurance to protect it, but the Debtors assert that Cyprus cannot 

use it.   

V. 
ARGUMENT & AUTHORITIES 

A. Cyprus Owns the Relevant Insurance Policies and Has Rights to Coverage Under Its 
Own Policies  

31. Prior to Cyprus’s receipt of the Insurance Counsel Letter on the Petition Date, the 

Debtors conceded, or at least never contested, that Cyprus owns the relevant insurance policies 

and that Cyprus has the right to use the coverage under those policies, including for the Asbestos 

Lawsuits.24  For the purposes of this Motion seeking emergency interim (and ultimately final) 

relief, it is not necessary for this Court to finally determine the precise scope of any rights ITA 

may have with respect to the coverage under the Cyprus Historical Policies.  At best, ITA has a 

non-exclusive right to seek proceeds from the Cyprus Historical Policies—stemming from a 

contract provision providing for Cyprus’s cooperation in submitting claims—that certainly does 

nothing to displace Cyprus’s independent right to seek coverage under its own policies.  

Regardless of any contractual right ITA has as against Cyprus, as demonstrated above, Cyprus 

has rights in its own coverage sufficient to justify lifting the automatic stay for cause or granting 

temporary injunctive relief to protect Cyprus.   

32. Even if Cyprus’s rights were not clear from the Debtors’ filings and 

correspondence, it is apparent, as detailed at length above, from the 1992 transaction documents 

that Cyprus continues to own the Cyprus Historical Policies, has the rights to make claims under 

those policies, and can receive payments from its insurers thereunder.  As described above, in the 

1992 ATA, Cyprus Mines transferred to Cyprus Talc Corporation only those assets “used 

                                                 
24 But see Insurance Counsel Letter (“[I]t is the Debtors’ position that CAMC has no rights to the proceeds of 
policies issued to, or otherwise providing coverage to, Cyprus Mines Corporation (the ‘Policies’) . . . .”).   
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primarily in or relating primarily to Cyprus’ talc business.”  Those assets do not include Cyprus’s 

insurance policies, which do not relate primarily to the talc business.  Indeed, at the time the 

policies were issued and as of the creation of Cyprus Talc Corporation (n/k/a ITA), the policies 

covered the full panoply of historical businesses in which the Cyprus entities were engaged, most 

of which were unrelated to talc, such as clay, lead, zinc, sawmills, and cables.  Liability policies, 

like the ones at issue here, provide broad coverage for the liabilities of the named insureds and 

any other insureds, subsidiaries, and affiliates that are covered; and, unless expressly excluded, 

are intended to cover the full range of the insureds’ business activities.  Thus, the Cyprus 

Historical Policies covered many of the historical businesses of Cyprus and its subsidiaries and 

affiliates.  The non-talc business activities for which the policies provided coverage exceeded 

those of the talc business, and for that reason, among others, the policies were not “primarily” 

related to the talc business;25 as a result, they were not among the assets transferred from Cyprus 

Mines to Cyprus Talc in the ATA.  Ownership of the Cyprus Historical Policies has always 

remained with Cyprus.   

33. As set forth in detail above, that Cyprus did not transfer its insurance policies 

pursuant to the ATA is further confirmed by the language of the 1992 SPA, which continues to 

refer to the Cyprus Historical Policies as the “Seller’s Insurance Policies” (italics added), which 

means Cyprus Mines.  To be sure, under the SPA, Cyprus agreed with RTZ to “cooperate” in 

“submitting claims” to Cyprus’s insurers.  Id.  However, whatever contractual rights via 

Cyprus’s cooperation that ITA may hold under the SPA to access the Cyprus Historical Policies 

are specifically tied to ITA’s defense of Asbestos Lawsuits and protection of Cyprus from the 

wrongful assertion of claims against Cyprus based on liabilities ITA acknowledges it assumed 

                                                 
25 See Declaration of John Fenn attached to Telmo Declaration as Exhibit C.   
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under the 1992 ATA.  The SPA specifically limits ITA’s right to receive cooperation from 

Cyprus to situations involving “Business Liabilities relating to occurrences prior to the Closing.”  

And “Business Liabilities” are defined to mean the assumed Cyprus liabilities.   

34. In sum, the Cyprus Historical Policies are owned by Cyprus, and Cyprus has 

always had, and continues to have, the right to make claims under its policies and receive the 

insurance proceeds thereunder for the costs of defending and indemnifying Cyprus.  

B. Cyprus Is Entitled to Limited Relief from the Automatic Stay for Cause Under 
Bankruptcy Code § 362(d) 

35. In light of its ownership of and rights to proceeds of the Cyprus Historical 

Policies, Cyprus is entitled to emergency relief from the automatic stay for cause so that it can 

tender claims to those of its insurers that are presently “at the plate” for defense and indemnity, 

and those insurers can make payments of defense on indemnity on Cyprus’s behalf without fear 

of violating the automatic stay.   

36. Bankruptcy Code § 362(d) pertinently provides: 

On request of a party in interest and after notice and a hearing, the court 
shall grant relief from the stay provided under subsection (a) of this 
section, such as by terminating, annulling, modifying, or conditioning 
such stay—(1) for cause, including the lack of adequate protection of an 
interest in property of such party in interest. 

11 U.S.C. § 362(d).  “Although § 362(d)(1) does not define ‘cause,’ the Third Circuit has held 

that courts should consider ‘the totality of the circumstances in each particular case’ to determine 

whether ‘cause’ for relief from stay exists.”  In re Aleris Int’l, Inc., 456 B.R. 35, 47 (Bankr. D. 

Del. Jan. 31, 2011) (quoting Baldino v. Wilson (In re Wilson), 116 F.3d 87, 90 (3d Cir. 1997)); 

see also F-Squared Inv. Mgmt., LLC, 546 B.R. 538, 548 (Bankr. D. Del. 2016) (Silverstein, J.) 

(“‘Cause’ is not defined in the Bankruptcy Code; it is a flexible concept determined on a case-

by-case basis.”).     
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37. “The bankruptcy courts in this District apply a hardship balancing test to assess 

the existence of ‘cause.’”  In re Aleris Int’l, Inc., 456 B.R. at 47 (citing In re The SCO Group, 

Inc., 395 B.R. 852, 856 (Bankr. D. Del. 2007); In re Cont’l Airlines, Inc., 152 B.R. 420, 424 (D. 

Del. 1993)).  “The three prongs of the balancing test are (1) whether any great prejudice to either 

the bankrupt estate or the debtor will result from lifting the stay; (2) whether the hardship to the 

non-bankrupt party by the maintenance of the stay considerably outweighs the hardship to the 

debtor if the stay is lifted; and (3) whether it is probable that the creditor will prevail on the 

merits of its case against the debtor.”  Id. at 47-48 (citing In re Downey Fin. Corp., 428 B.R. 

595, 609 (Bankr. D. Del. 2010); In re Cont'l Airlines, 152 B.R. at 424; In re Rexene Prod. Co., 

141 B.R. 574, 576 (Bankr. D. Del. 1992)); F-Squared Inv. Mgmt., 546 B.R. at 548.26  

i. No Great Prejudice to the Debtors 

38. Relief from the automatic stay is warranted here for cause shown.  Under the first 

prong of the balancing test, the Debtors and their estates will suffer no great prejudice as a result 

of the stay being lifted because the Cyprus Historical Policies belong to Cyprus, which has every 

right to use them.  Moreover, the use of one policy in particular—the National Union Policy—

will provide critical protection to Cyprus if the stay is lifted by covering defense costs in most if 

not all of the Asbestos Lawsuits while, as shown below, amounts spent by the insurer under this 

policy to defend lawsuits are paid (without any limit of liability) in addition to, and without 

reducing, the limit of liability available for settlements and judgments. Accordingly, the limits of 

                                                 
26 In determining whether to grant relief from the automatic stay, “this Court also considers the general policies 
underlying the automatic stay.”  In re Scarborough-St. James Corp., 535 B.R. 60, 68 (Bankr. D. Del. 2015) 
(Silverstein, J.) (citing SCO Group, Inc., 395 B.R. at 857).  Specifically, this Court has taken into account whether 
the automatic stay is being invoked in a manner consistent with its purpose as “‘a shield, not a sword that should 
help the debtor deal with [its] bankruptcy for the benefit of [it]self and [its] creditors.’”  Id. at 67 (quoting In re Res. 
Cap., LLC, 2012 WL 3249647, at *2 (Bankr. S.D.N.Y. Aug. 7, 2012) (internal quotations omitted)).   
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liability available for claims under the Cyprus Historical Policies would not be unduly 

diminished if the stay relief requested in this Motion is granted.     

39. More specifically, the National Union policy covering the period from July 1, 

1979 to July 1, 1980, requires the insurer to “pay on behalf of the Insured that portion of the 

ultimate net loss in excess of the retained limit as hereinafter defined which the Insured shall 

become legally obligated to pay as damages for liability imposed upon the Insured by law or 

liability assumed by the Insured under contract because of (i) personal injury, (ii) property 

damage, or (iii) advertising liability, as defined herein, caused by an occurrence.”  “Occurrence” 

is defined as an “event, including continuous or repeated exposure to conditions, which result in 

Personal Injury or Property Damage during the policy period . . . .”  That means that this policy, 

the latest in time that is subject to this Motion, must respond to every Asbestos Lawsuit where 

there is an allegation of exposure to a Cyprus talc product that occurred at any time prior to July 

1, 1980.  With respect to the defense obligation, the policy’s “DEFENSE, SETTLEMENT, 

SUPPLEMENTARY PAYMENTS” provision states (emphasis added): 

The Company shall: 

(a) defend any suit against the Insured alleging liability insured under the 
provisions of this policy and seeking recovery for damages on account 
thereof even if such suit is groundless false or fraudulent but the 
Company shall have the right to make such investigation and negotiation 
and settlement of any claim or suit as may be deemed expedient by the 
Company; 

(b) pay all premiums on bonds to release attachments for an amount not 
in excess of the applicable limit of liability of this policy all premiums 
on appeal bonds required in any such defended suit but without any 
obligation to apply for or furnish such bonds all costs taxed against the 
Insured in any such suit all expenses incurred by the Company and all 
interest accruing after entry of judgment until the Company has paid 
tendered or deposited in court that part of the judgment as does not 
exceed the limit of the Company’s liability thereon;  

(c) reimburse the Insured for all reasonable expenses incurred at the 
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Company’s request including actual loss of wages or salary but not loss 
of other income not to exceed $75 per day because of his attendance at 
hearings or trials at such request. 

The Company agrees to pay the amounts incurred under this 
Insurance Agreement II except in settlement of claims and suits in 
addition to the limit of liability stated in the Declarations and such 
defense and supplementary payments shall not be included as part of 
the ultimate net loss as defined in the policy. 

40. Not only would the defense of Cyprus under this particular policy not burn up the 

policy’s limit of liability, any successful defense by Cyprus in the Asbestos Lawsuits reduces 

claims that will be asserted by Cyprus against the Debtors in these cases, thereby reducing the 

claims pool and preserving estate resources for the payment of claims under an ultimate plan.  

On the other hand, settlements and potential judgments against Cyprus in the Asbestos Lawsuits 

would become claims against the Debtors’ estates in light of the undeniable fact that ITA 

assumed and now holds the talc liabilities. 

ii. Hardship to Cyprus Greatly Outweighs Hardship to the Debtors 

41. Second, relief from the automatic stay will prevent significant prejudice and 

irreparable harm to Cyprus if it is forced to bear the cost to defend the many hundreds of ongoing 

Asbestos Lawsuits without the benefit of the insurance that it purchased to protect its businesses.  

See, e.g., In re CyberMedica, 280 B.R. at 18 (non-debtor insureds “may suffer substantial and 

irreparable harm if prevented from exercising their rights to defense payments”).  As mentioned 

above, based on the costs that ITA incurred in defending against the Asbestos Lawsuits prior to 

the Petition Date, Cyprus expects that its costs to defend and possibly resolve these lawsuits will 

quickly reach millions of dollars.   

42. Even in cases where a debtor and a non-debtor are co-insureds under a policy—

and here, as discussed at length above, any rights that ITA may have are not as a co-insured 

under the Cyprus Historical Policies—courts have lifted the automatic stay to protect non-debtor 
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insureds from the substantial and irreparable harm that would result from being unable to use 

their own insurance policies to defend themselves in ongoing litigation.  See In re Allied Digital 

Techs., 306 B.R. 505, 513-14 (Bankr. D. Del. 2004) (finding proceeds of D&O policy to not be 

property of the estate, and to the extent they are, cause was shown to lift the stay to protect 

D&Os where they would otherwise “be prevented from conducting a meaningful defense” and 

“may suffer substantial and irreparable harm” by not receiving the “bargained for” coverage, and 

payment of claims by insurance would “remove any indemnification claim” the insured D&Os 

had against the debtor).  See also, e.g., In re CyberMedica, Inc., 280 B.R. 12, 17-19 (Bankr. D. 

Mass. 2002) (lifting the automatic stay to prevent substantial and irreparable harm to co-insured 

D&Os that would be suffered if they were prevented from exercising their rights to defense 

payments); Exec. Risk Indem., Inc. v. Boston Regional Med. Ctr., Inc. (In re Boston Regional 

Med. Ctr., Inc.), 285 B.R. 87, 94-97 (Bankr. D. Mass. 2002) (granting limited relief from the 

automatic stay and plan injunction to allow defense costs to be paid under D&O’s coverage for 

their insurable interests where debtor and non-debtor D&Os both had interests in coverage).        

43. The Debtors’ extreme position regarding the automatic stay with respect to the 

Cyprus Historical Policies tramples on Cyprus’s property rights and is also contrary to the 

principle that a debtor cannot use the bankruptcy proceeding to expand its rights with respect to 

insurance beyond those it had before a chapter 11 filing.  See, e.g., In re Downey Fin. Corp., 428 

B.R. 595, 607 (Bankr. D. Del. 2010) (“Section 541(a) is not intended to expand the debtor’s 

rights against others beyond what rights existed at the commencement of the case.  Courts 

generally closely examine the debtor’s rights under the terms of the liability insurance policy at 

issue in order to determine whether holding that the policy proceeds are property of the estate 

would improperly expand the debtor’s rights against others beyond what rights existed at the 
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commencement of the case.”) (internal quotations omitted); Fed. Ins. Co. v. DBSI, Inc. (In re 

DBSI, Inc.), 2012 WL 2501090, at *11 (Bankr. D. Del. Jun. 27, 2012) (refusing to permit trustee 

to “run up legal fees” to fight over insurance proceeds to which the estates “are not entitled” 

where insurer “would be under no obligation to pay anything to the estate”).   

44. When both a debtor and a non-debtor have “rights under and interests in 

[insurance] policies,” a court cannot “enjoin a named insured” from “asserting claims under an 

insurance policy that it contracted and paid for,” particularly when the non-debtor is not subject 

to the automatic stay and therefore needs the insurance proceeds to defend itself in ongoing 

litigation.  In re Forty-Eight Insulations, Inc., 133 B.R. 973, 977 (Bankr. N.D. Ill. 1991); see also 

In re SoyNut Butter Co., 2018 WL 3689549, at *4 (Bankr. N.D. Ill. Aug. 1, 2018) (non-debtor 

insureds were “entitled to exercise their right to seek indemnification and defense under the 

Sentinel policy until the policy limits are exhausted”).    

45. Here, too, permitting the Debtors to use their bankruptcy proceeding to potentially 

stay and preclude Cyprus from seeking coverage under its own policies would unjustifiably 

transform ITA’s limited, non-exclusive contract right to cooperation from Cyprus (a non-insurer) 

in order to submit certain claims under the Cyprus Historical Policies relating to historical pre-

1992 Cyprus talc liabilities into an exclusive right for ITA to receive payments from insurers 

under those policies, though ITA is not an insured under those policies.  Nothing in the 

Bankruptcy Code permits this proposed expansion of ITA’s rights, particularly at the expense of 

Cyprus’s rights as the insured under the Cyprus Historical Policies.     

46. The Debtors contend that, as of the Petition Date, ITA, and ITA alone, is now 

entitled to proceeds of the Cyprus Historical Policies and that any actions taken by Cyprus to use 

Cyprus’s own insurance would subject Cyprus to sanctions for violating the automatic stay.  But 
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prohibiting Cyprus from taking the normal steps required by an insured under its insurance 

policies would create the further risk that Cyprus’s insurers will raise various potential 

arguments for denying coverage.   

47. By way of example, the language quoted above from the National Union policy 

provides that National Union not only has the obligation but also the right to defend the lawsuits, 

so there is a risk that National Union will argue that Cyprus breaches the policy by defending 

itself.  And that same provision states that National Union “shall have the right to make such 

investigation and negotiation and settlement of any claim or suit as may be deemed expedient by 

the Company.”  While there are constraints on that right, not allowing Cyprus to utilize its 

insurance creates the risk that National Union will argue that Cyprus has not complied with this 

provision of the policy.  

48. In a similar vein, the insurance policies contain conditions concerning the 

insured’s obligation to provide timely notice of any claims that may be covered under the policy.  

For example, the National Union policy provides:  “Whenever the Insured has information from 

which the Insured may reasonably conclude that an Occurrence covered hereunder involved 

injuries or damages which, in the event that the Insured should be held liable is likely to involve 

this policy immediate notice shall be sent to the Company.”  As another example, the Central 

National Insurance Company of Omaha (Policy No. 122783) to Cyprus Mines Corporation for 

the policy period from April 2, 1975 to April 2, 1976, provides: “Whenever the Insured has 

information from which the Insured may reasonably conclude that an occurrence covered 

hereunder involves injuries or damages which, in the event that the Insured should be held liable, 

is likely to involve this policy, notice shall be sent to the Company as soon as practicable . . . .” 
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49. If Cyprus does not comply with these conditions, there is a risk that the insurance 

companies may seek to avoid providing coverage to Cyprus by arguing that Cyprus breached 

these conditions.  See, e.g., Safeco Ins. Co. of Am. v. Parks, 170 Cal. App. 4th 992, 1003-04 

(2009); Shell Oil Co. v. Winterthur Swiss Ins. Co., 12 Cal. App. 4th 715, 759-60 (1993).27 While 

Cyprus would have defenses to such arguments, simply creating the risk that the insurers would 

make these arguments is unreasonably prejudicial.   

50. Moreover, courts applying relevant California law have held that an insured may 

forfeit coverage for those costs that it incurs to defend a claim or lawsuit before it notifies the 

insurer of the claim, subject to specific circumstances surrounding such pre-tender expenses and 

policy language.  See, e.g., Insua v. Scottsdale Ins. Co., 104 Cal. App. 4th 737, 743-44 (2002); 

Truck Ins. Exch. v. Unigard Ins. Co., 79 Cal. App. 4th 966, 976 (2000).  Once again, while 

Cyprus would have defenses to any such arguments by its insurers, the Debtors’ strategy here is 

unduly prejudicial to Cyprus simply by creating the risk that the insurers will raise these 

arguments.   

51. Some policies contain what is commonly referred to as a “No Action” provision 

or a “Loss Payable” provision that purports to require, before the insurance company must pay 

for a claim, that there is either a final adjudication of the insured’s liability or a settlement that 

has the consent of the insurance company.  The Harbor policy, for example, contains the 

following language:  “No action shall lie against the company unless, as a condition precedent 

thereto, there shall have been full compliance with all of the terms of this policy, nor until the 

amount of the insured’s obligation to pay shall have been finally determined either by judgment 

                                                 
27 The Cyprus Historical Policies are governed by California law. 

Case 19-10289-LSS    Doc 104    Filed 02/28/19    Page 27 of 35



 

 Page 28 of 35 

12598144.1 

against the insured after actual trial or by written agreement of the insured, the claimant, and the 

company.”   

52. Other policies, such as the Central National policy discussed above, include 

language requiring the insured to allow the insurer to associate in the defense of a lawsuit:  “the 

Company shall have the right and shall be given the opportunity to associate with the Insured or 

the Insured's underlying insurers, or both, in the defense and control of any claim, suit or 

proceeding . . . .” 

53. Again, the Debtors’ unreasonable position that any actions by Cyprus to access its 

own insurance policies would violate the automatic stay unduly prejudices Cyprus by not only 

forcing Cyprus to defend itself without its insurance carriers’ assistance, but by also creating the 

risk that the insurers will argue that Cyprus has failed to comply with these provisions of the 

Cyprus Historical Policies.   

54. The hardship to Cyprus, as exemplified above, “greatly outweighs” any prejudice 

to the Debtors.  As mentioned, the National Union Policy, a key policy Cyprus is entitled to and 

intends to use with the Court’s approval, would pay defense costs in all or nearly all of the 

Asbestos Lawsuits in addition to the limits of liability.   

iii. It is Probable that Cyprus Will Prevail on the Merits 

55. Finally, because the relevant policies are owned by Cyprus and that ITA has, at 

most, a contractual right as against Cyprus (but not the insurers) to seek cooperation from Cyprus 

as to access to the Cyprus Historical Policies, Cyprus is likely to prevail on the merits of its 

insurance claim.  Therefore, all three factors weigh heavily in favor of lifting the automatic stay 

to permit Cyprus to use the Cyprus Historical Policies.     
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C. Adequate Protection Required Under Bankruptcy Code §§ 361 and 363(e)  

56. In the event the Court determines to deny the request for stay relief, Cyprus seeks, 

in the alternative, adequate protection under Bankruptcy Code §§ 361 and 363(e) granting 

Cyprus derivative standing to pursue temporary injunctive relief with respect to the Asbestos 

Lawsuits in which Cyprus is a defendant or otherwise as provided herein. 

57. Bankruptcy Code § 363(e) pertinently provides: 

Notwithstanding any other provision of this section, at any time, on 
request of an entity that has an interest in property used, sold, or leased, 
or proposed to be used, sold, or leased by the trustee, the court, with or 
without a hearing, shall prohibit or condition such use, sale, or lease as is 
necessary to provide adequate protection of such interest. 

11 U.S.C. § 363(e).   

58. Bankruptcy Code §361 sets forth, in a non-exhaustive list, potential forms that 

adequate protection—to protect against diminution in value as a result of the imposition of the 

automatic stay or the Debtors’ use, sale, or lease of estate property—may take:  (a) requiring 

cash payments or periodic cash payments; (b) provision of additional or replacement liens; or 

(c) such “other relief . . . as will result in the realization by such entity of the indubitable 

equivalent of such entity’s interest in such property.”  11 U.S.C. § 361.   

59. What constitutes an appropriate form of adequate protection is necessarily a 

flexible concept, which “must be decided on a case-by-case basis.”  In re Satcon Tech. Corp., 

2012 Bankr. LEXIS 5812, *17 (Bankr. D. Del. Dec. 7, 2012) (citing In re O’Connor, 808 F.2d 

1393, 1396 (10th Cir. 1987); In re Martin, 761 F.2d 472 (8th Cir. 1985); In re Shaw Indus., Inc., 

300 B.R. 861, 865 (Bankr. W.D. Pa. 2003)).  Moreover, “[t]he whole purpose of adequate 

protection for a creditor is to insure that the creditor receives the value for which he bargained 

prebankruptcy.”  In re Swedeland Dev. Group, Inc., 16 F.3d 552, 564 (3d Cir. 1994).  See also 

Delaware Trust Co. v. Wilmington Trust, N.A. (In re Energy Future Holdings Corp.), 546 B.R. 
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566, 581 (Bankr. D. Del. Mar. 11, 2016) (the purpose of adequate protection is to protect a 

creditor from diminution in the value of its interest in property during the period of use by the 

debtor).   

60. As stated above, Cyprus takes the position, based on the Debtors’ assertions, 

arguendo that, for purposes of this Motion, the Cyprus Historical Policies are property in which 

the both the Debtors and Cyprus have an interest, such that adequate protection is an appropriate 

remedy to protect the diminution of Cyprus’s property interest.  Here, as described in detail 

above, Cyprus will suffer a “quantitative decline in value of [its] property” without adequate 

protection.28        

61. Accordingly, Cyprus requests adequate protection in the form of temporary 

injunctive relief under Bankruptcy Code §§ 105(a) and 362(a).  While injunctive relief in favor 

of co-defendants in asbestos litigation is ordinarily sought by a debtor in furtherance of its 

ultimate goal of reaching a comprehensive solution under Bankruptcy Code §§ 105(a), 524(g), 

and 1129 and working cooperatively with parties who are intended to receive the benefit of a 

channeling injunction (and here, Cyprus is envisioned as being such a party by the Debtors, at 

least as set forth in the Insurance Counsel Letter29), the Debtor is not yet willing to seek this 

fairly typical form of temporary relief.   

62. Cyprus also acknowledges that this form of relief is to be sought in an adversary 

proceeding.  See FED. R. BANKR. P. 7001(7).  Cyprus simply raises the fact that this form of 

                                                 
28 In re Garcia, 584 B.R. 483, 488 (Bankr. S.D.N.Y. 2018) (A movant makes a prima facie case that it lacks 
adequate protection under section 362(d)(1) by showing “a quantitative decline in value of a property”); see also 
Matter of Continental Airlines, Inc., 146 B.R. 536, 539 (Bankr. D. Del. 1992) (courts require a movant seeking 
adequate protection “to show a decline in value” of its property interest).  
29 See Insurance Counsel Letter, at 1 (“Of course, the plan will include the establishment of a trust pursuant to which 
all current and future talc claims will be channeled in accordance with the Bankruptcy Code.  This plan structure 
will also provide a mechanism whereby insurers, indemnitors, and third parties (such as your client) who 
meaningfully contribute to the trust can obtain protection from all current and future talc liabilities by virtue of a 
channeling injunction and third party releases.”) (emphasis added). 
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relief is available now as an alternative pathway for the Debtors to address the lack of adequate 

protection of Cyprus’s interest in the Cyprus Historical Policies and the proceeds thereto, in light 

of the Debtors’ inequitable and aggressive assertions regarding the Cyprus Historical Policies as 

of the Petition Date.  Such temporary injunctive relief is an ideal form of adequate protection that 

would both protect Cyprus’s undisputable property interest while doing no harm whatsoever to 

the Debtors and their estates.  If anything, this form of adequate protection would help facilitate 

the process the Debtors purport to seek—a global resolution of the talc claims that drove them to 

file these chapter 11 cases—and prevent needless tension with—and prejudice to—Cyprus.           

63. There are numerous examples of asbestos mass tort bankruptcy cases in which 

debtors have sought temporary, pre-plan injunctive protection for certain non-debtor parties in 

order to facilitate a confirmable resolution under Bankruptcy Code §§ 105(a), 524(g), and 1129 

for all relevant parties, and such requests are frequently approved by bankruptcy courts.30  

                                                 
30 See, e.g., Bestwall LLC v. Those Parties Listed on Appendix A to Complaint and John and Jane Does 1-1000 (In 
re Bestwall), Adv. Pro. No. 17-3105 (Bankr. W.D.N.C. Nov. 2, 2017) (Debtor’s Motion for an Order (I) 
Preliminarily Enjoining Certain Actions Against Non-Debtors, or (II) in the Alterative, Declaring that the Automatic 
Stay Applies to Such Actions and (III) Granting a Temporary Restraining Order Pending a Full Hearing on the 
Motion) [D.I. 2] (the “Bestwall Motion”); see also Third Agreed Order Regarding Debtors’ Request for Extension 
or Application of the Automatic Stay to Certain Actions Against Non-Debtors [D.I. 33]); Garlock Sealing Techs., 
LLC v. Those Parties Listed on Exhibit B to Complaint (In re Garlock Sealing Techs. LLC), Adv. Pro. No. 10-03145 
(Bankr. W.D.N.C. Jun. 7, 2010) (Plaintiffs’ Motion for Temporary Restraining Order and Preliminary Injunction 
Staying all Asbestos-Related Claims Against Affiliated Entities (“Garlock Motion”) [D.I. 2]; see also Order 
Granting Temporary Restraining Order [D.I. 9]); Kaiser Gypsum Co., Inc. v. Those Parties Listed on Appendix A to 
Complaint and John and Jane Does 1-1000 (In re Kaiser Gypsum Co., Inc.), Adv. Pro. No. 16-03313 (Debtors’ 
Motion for an Order Extending and Applying the Automatic Stay to Certain Non-Debtors (the “Kaiser Motion”) 
[D.I. 2]; see also Order Granting Debtor Kaiser Gypsum Company, Inc.’s and Hanson Permanente Cement, Inc.’s 
Request for Preliminary Injunctive and Declaratory Relief [D.I. 18]); N. Am. Refractories Co. v. Parties Listed on 
Exhibit A (In re N. Am. Refractories Co.), Adv. Pro. No. 02-2004 (Bankr. W.D. Pa.) (Complaint for Declaratory and 
Injunctive Relief and Motion for Temporary Restraining Order and for Preliminary Injunction) (the “NARCO 
Complaint”); Quigley Co., Inc. v. A.C. Coleman (IN re Quigley Co., Inc.), Adv. Pro. No. 04-4262 (Bankr S.D.N.Y. 
Sept. 3, 2004) (Motion of Quigley Co. Inc. for an Order Pursuant to Sections 105(a) and 362(a) of the Bankruptcy 
Code and Bankruptcy Rule 7065 Confirming Application of the Automatic Stay and Granting a Preliminary 
Injunction and Temporary Restraining Order) (the “Quigley Motion”) [D.I. 2]; see also Injunction Pursuant to 11 
U.S.C. §§ 105(a) and 362(a) and Federal Rule of Bankruptcy Procedure 7065 [D.I. 122]); Specialty Prods. Holding 
Corp. v. Those Parties Listed on Appendix A to Complaint and John and Jane Does 1-1000 (In re Specialty Prods. 
Holding Corp.), Adv. Pro No. 10-51085, (Bankr. D. Del. May 31, 2010) (Complaint of the Debtors Specialty 
Products Holding Corp. and Bondex International, Inc. for Injunctive and Declaratory Relief Extending and 
Applying the Automatic Stay to Certain Non-Debtor Affiliates (the “Specialty Products Complaint”); see also Order 
Granting the Debtors Specialty Products Holding Corp. and Bondex International Inc.’s Request for a Temporary 

Case 19-10289-LSS    Doc 104    Filed 02/28/19    Page 31 of 35



 

 Page 32 of 35 

12598144.1 

Bankruptcy Code §§ 105(a) and 362(a) are frequently asserted as the authority supporting such 

requested equitable injunctive relief or extension of the automatic stay in order to protect certain 

non-debtor parties in the asbestos context where, for instance, shared insurance is at issue (see, 

e.g., Garlock Motion, at 3; Quigley Motion, at 2) and/or where a debtor is the ultimately 

responsible party such that a judgment of liability against a non-debtor is functionally one 

against a debtor (see, e.g., Bestwall Motion, at 3; Kaiser Motion, at 12; NARCO Complaint, at 9; 

Specialty Products Complaint, at 8).   

64. Similar to the myriad asbestos bankruptcy cases in which Debtors have sought 

temporary relief to protect non-debtor parties where shared insurance and/or liability issues were 

implicated and where a comprehensive plan incorporating an asbestos claims channeling 

injunction and trust mechanism was the ultimate goal, as well as other cases in the mass tort 

context,31 Cyprus suggests that equitable relief under Bankruptcy Code §§ 105(a) and/or 362(a) 

to temporarily enjoin asbestos suits against Cyprus and its affiliates relating to talc-asbestos 

liability would be an appropriate resolution of the issue at hand, which would help facilitate the 

pursuit of a global resolution of the asbestos liabilities against the Debtors in these chapter 11 

cases.     

                                                                                                                                                             
Restraining Order [June 4, 2010]).     
31 See, e.g., A.H. Robins Co., Inc. v. Piccinin, 788 F. 2d 994 999-1002 (4th Cir.), cert. denied, 788 F.2d 994 (1986) 
(explaining that the automatic stay is ordinarily only available to the debtor but that where there are suits against 
non-bankrupt co-defendants under circumstances in which there is “such an identity between the debtor and the 
third-party defendant that the debtor may be said to be the real party defendant and that a judgment against the third-
party defendant will in effect be a judgment or finding against the debtor,” extension of the stay is appropriate and 
any  action against a non-debtor in which the judgment may diminish the debtor’s insurance asset is subject to a 
stay).  Compare In re Johns-Manville Corp., 26 B.R. 420, 431 (Bankr. S.D.N.Y. 1983), rev’d on other grounds, 41 
B.R. 926 (S.D.N.Y. 1984) (declining to stay litigation against insurers and sureties where “the interests of these 
insurers and sureties are not sufficiently interwoven with those of the debtor to comport with the narrow scope of 
Section 362 of the Code.  The suits against Manville’s insurers and sureties have not been shown to be ‘end run’ 
tactics to obfuscate the purported real target of these third party suits, Manville” where Manville “maintains no 
obligation to indemnify or pay for the defense costs of its insurers or sureties” and “[t]hus, the liability of these 
insurers and sureties in no way inures to the detriment of the Manville estate”).   
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65. To the extent ITA were to seek such relief, Cyprus would cooperatively work 

with the Debtors to facilitate that request.  However, should ITA continue to sit on its hands, to 

the extent this Court sees fit to do so, Cyprus would take on the commencement of an adversary 

proceeding seeking injunctive relief if the Court would be willing to grant Cyprus derivative 

standing to do so.  See, e.g., Official Committee of Unsecured Creditors of Cybergenics Corp. v. 

Chinery, 330 F.3d 548 (3d Cir. 2003) (authorizing bankruptcy courts to bestow creditors with 

derivative standing to assert claims on behalf of or for the benefit of the estate); see also Infinity 

Investors, Ltd. v. Kingsborough (in re Yes! Entm’t Corp.), 316 B.R. 141, 145 (D. Del. 2004); La. 

World Expo. v. Fed. Ins. Co., 858 F. 2d. 233, 247 (5th Cir. 1988).  A grant of derivative standing 

to Cyprus to pursue temporary injunctive relief would benefit the estate given that it would help 

facilitate the Debtors’ consensual restructuring under Bankruptcy Code §§ 105(a), 524(g), and 

1129 particularly where there is a live dispute over the Debtors’ purported ability to access the 

Cyprus Historical Policies—which Cyprus will fight if necessary—and where any judgment 

rendered against Cyprus is effectively a judgment against ITA.  An unsuccessful determination 

for Debtors regarding the dispute over whether ITA has rights to the Cyprus Historical Policies, 

independently and/or to the exclusion of Cyprus, would mean fewer insurance proceeds for the 

purposes of funding its asbestos claims trust.  Cyprus respectfully submits that, assuming the stay 

is not lifted, temporary injunctive relief to protect Cyprus with respect to the Asbestos Lawsuits 

asserted against it is more than appropriate and would not only rightly protect Cyprus in the short 

term, but would also benefit the Debtors and their estates and their global restructuring efforts in 

the long term.  Adequate protection in the form of injunctive relief is warranted.              
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VI. 
WAIVER OF RULES OTHERWISE STAYING EFFECTIVENESS OF ORDER 

66. Due to the urgency of the relief requested in this Motion, and the fact that Cyprus 

Mines and CAMC are requesting relief on an emergency basis for the reasons described above, 

Cyprus and CAMC request that the Court waive the fourteen (14) day stay otherwise applicable 

to orders granting relief form the automatic stay in Bankruptcy Rule 4001(a)(3), or any other 

potentially applicable Bankruptcy Rules, including Bankruptcy Rules 6004(h), 7062, 9014, or 

otherwise,  such that the order approving this Motion is enforceable immediately upon its entry.     

VII. 
NOTICE 

67. Notice of this Motion has been provided by overnight courier or hand delivery, as 

applicable, to (a) counsel for the Debtors, (b) the U.S. Trustee for the District of Delaware, (c) 

the entities listed on the Debtors’ consolidated list of the top thirty (30) law firms with the most 

significant representations of talc claimants, and (d) counsel for the insurers for the Cyprus 

Historical Policies, to the extent known and for which service information was available at the 

time of filing, and (e) all parties requesting notice pursuant to Bankruptcy Rule 2002.    

VIII. 
PRAYER 

WHEREFORE, Cyprus Mines and CAMC respectfully request that the Court grant:  

(a) on an interim and final basis—in the form of the proposed orders attached hereto as Exhibit 

A and Exhibit B, respectively—relief from the automatic stay, nunc pro tunc to the Petition 

Date, for cause under Bankruptcy Code § 362(d) to permit Cyprus to use the Cyprus Historical 

Policies and their proceeds with respect to pending and future Asbestos Lawsuits to which they 

and/or their affiliates are a party; or (b) adequate protection under Bankruptcy Code §§ 361 

and 363(e) in the form of temporary injunctive relief to stay pending and future Asbestos 
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Lawsuits against Cyprus and its affiliates regarding the liability ITA holds by virtue of the 1992 

transaction.  Cyprus Mines and CAMC also requests such other and further relief, including 

additional forms of adequate protection, to which they may be justly and equitably entitled.   

 

Dated: February 28, 2019 
Wilmington, Delaware Respectfully submitted, 
 
 

By: /s/ Robert J. Dehney  
Robert J. Dehney (No. 3578) 
Gregory Werkheiser (No. 3553) 
Matthew O. Talmo (No. 6333) 
MORRIS NICHOLS ARSHT & TUNNELL 
LLP 
1201 North Market Street 
P.O. Box 1347 
Wilmington, DE 19899-1347 
Telephone:  (302) 658-9200 
Facsimile:  (302) 658-3989  
rdehney@MNAT.com 
gwerkheiser@MNAT.com 
mtalmo@MNAT.com 
 
-and- 
 
Paul E. Heath (SBT # 09355050)  
Katherine Drell Grissel (SBT # 24059865)  
VINSON & ELKINS LLP 
Trammell Crow Center 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201-2975 
Telephone:  (214) 220-7700 
Facsimile:  (214) 220-7716 
pheath@velaw.com 
kgrissel@velaw.com 
 
Counsel to Cyprus Mines Corporation and Cyprus 
Amax Minerals Company 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
IMERYS TALC AMERICA, INC., et al.,1 
 
 Debtors. 
 

 
Chapter 11 
 
Case No. 19-10289 (LSS) 
 
(Jointly Administered)  
 
Hearing Date: TBD 
Objection Deadline: TBD 

 
NOTICE OF EMERGENCY MOTION FOR (I) INTERIM AND FINAL ORDERS 

GRANTING RELIEF FROM THE AUTOMATIC STAY UNDER BANKRUPTCY CODE 
§ 362(d) TO USE INSURANCE COVERAGE UNDER CYPRUS HISTORICAL 

POLICIES OR, IN THE ALTERNATIVE, (II) ADEQUATE PROTECTION  
UNDER BANKRUPTCY CODE §§ 361 AND 363(e)  

  PLEASE TAKE NOTICE that on February 28, 2019, Cyprus Mines Corporation 
and Cyprus Amax Minerals Company (“Cyprus”) filed the Emergency Motion for (I) Interim 
and Final Orders Granting Relief from the Automatic Stay Under Bankruptcy Code 
§ 362(d) to Use Insurance Coverage Under Cyprus Historical Policies or, in the Alternative, 
(II) Adequate Protection Under Bankruptcy Code §§ 361 and 363(e) (the “Motion”). 

 
  PLEASE TAKE FURTHER NOTICE that any party wishing to oppose the entry 
of an order granting the relief requested in the Motion must file a response or objection 
(“Objection”) if any, to the Motion with the Clerk of the United States Bankruptcy Court for the 
District of Delaware, 824 N. Market Street, 3rd Floor, Wilmington, Delaware 19801 on or before 
a date and time to be determined (the “Objection Deadline”).  At the same time, you must 
serve such Objection upon the undersigned counsel for the Debtors so as to be received on or 
before the Objection Deadline. 

  PLEASE TAKE FURTHER NOTICE that only objections made in writing and 
timely filed and received, in accordance with the procedures above, will be considered by the 
Bankruptcy Court at such hearing. 

  PLEASE TAKE FURTHER NOTICE THAT A HEARING ON THE MOTION 
WILL BE HELD ON A DATE AND TIME TO BE DETERMINED BEFORE THE 
HONORABLE LAURIE SELBER SILVERSTEIN AT THE UNITED STATES 
BANKRUPTCY COURT FOR THE DISTRICT OF DELAWARE, 824 N. MARKET STREET, 
6TH FLOOR, COURTROOM #2, WILMINGTON, DELAWARE 19801.  

                                                 
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Imerys Talc America, Inc. (“ITA”) (6358), Imerys Talc Vermont, Inc. (9050), and Imerys Talc Canada Inc. (6748). 
The Debtors’ address is 100 Mansell Court East, Suite 300, Roswell, Georgia 30076.  
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 IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE 
COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT 
FURTHER NOTICE OR HEARING. 

Dated: February 28, 2019 
Wilmington, Delaware Respectfully submitted, 
 
 

By: /s/ Robert J. Dehney  
Robert J. Dehney (No. 3578) 
Gregory Werkheiser (No. 3553) 
Matthew O. Talmo (No. 6333) 
MORRIS NICHOLS ARSHT & TUNNELL 
LLP 
1201 North Market Street 
P.O. Box 1347 
Wilmington, DE 19899-1347 
Telephone:  (302) 658-9200 
Facsimile:  (302) 658-3989  
rdehney@MNAT.com 
gwerkheiser@MNAT.com 
mtalmo@MNAT.com 
 
-and- 
 
Paul E. Heath (SBT # 09355050)  
Katherine Drell Grissel (SBT # 24059865)  
VINSON & ELKINS LLP 
Trammell Crow Center 
2001 Ross Avenue, Suite 3900 
Dallas, TX 75201-2975 
Telephone:  (214) 220-7700 
Facsimile:  (214) 220-7716 
pheath@velaw.com 
kgrissel@velaw.com 
 
Counsel to Cyprus Mines Corporation and Cyprus 
Amax Minerals Company 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
IMERYS TALC AMERICA, INC., et al.,1 
 
 Debtors. 
 

 
Chapter 11 
 
Case No. 19-10289 (LSS) 
 
(Joint Administration Requested) 
 
Re: D.I. ___ 

INTERIM ORDER GRANTING CYPRUS MINES CORPORATION AND CYPRUS 
AMAX MINERALS COMPANY (I) RELIEF FROM THE AUTOMATIC STAY UNDER 
BANKRUPTCY CODE § 362(d) TO USE INSURANCE COVERAGE UNDER CYPRUS 

HISTORICAL POLICIES AND (II) RELATED RELIEF 

Upon the Emergency Motion for (I) Interim and Final Orders Granting Relief from the 

Automatic Stay Under Bankruptcy Code § 362(d) to Use Insurance Coverage Under Cyprus 

Historical Policies or, in the Alternative, (II) Adequate Protection Under Bankruptcy Code 

§§ 361 and 363(e) (the “Motion”)2 of Cyprus Mines Corporation (“Cyprus Mines”) and Cyprus 

Amax Minerals Company (“CAMC”)3 for entry of an order (a) granting Cyprus relief from the 

automatic stay under 11 U.S.C. § 362(d)(1), to the extent that it may be applicable, to allow it to 

use the Cyprus Historical Policies for defense costs and other losses any Cyprus entity has 

incurred and continues to incur in connection with the Asbestos Lawsuits; or (b) to the extent the 

automatic stay applies, providing Cyprus with adequate protection under 11 U.S.C. §§ 361 and 

363(e) in the form of temporary injunctive relief regarding the Asbestos Lawsuits, as described 

in the Motion; and it appearing that this Court has jurisdiction to consider the Motion pursuant to 

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Imerys Talc America, Inc. (“ITA”) (6358), Imerys Talc Vermont, Inc. (9050), and Imerys Talc Canada Inc. (6748). 
The Debtors’ address is 100 Mansell Court East, Suite 300, Roswell, Georgia 30076.  
2  Undefined terms used herein shall have the meanings ascribed to them in the Motion. 
3 Cyprus Mines, along with his historical predecessors and affiliates (excluding Cyprus Talc Corporation), and 
CAMC are collectively referenced herein as “Cyprus.”   
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28 U.S.C. §§ 157 and 1334; and it appearing that venue of these cases and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that this matter is a 

core proceeding pursuant to 28 U.S.C. § 157(b); and the Court having considered the Motion and 

any objections or responses thereto; and after due deliberation and sufficient cause appearing 

therefore, it is hereby ORDERED that: 

1. The Motion is GRANTED as set forth herein. 

2. The relief granted herein is granted on an interim basis, through and including the 

date of entry of a final order of this Court approving or denying the Motion on a final basis.  

3. To the extent, if any, it may apply, the automatic stay of Bankruptcy Code 

§ 362(a) is lifted and modified retroactive to the Petition Date to allow any Cyprus entity to 

(a) use the Cyprus Historical Policies—including, but not limited to, the policy issued to Cyprus 

Mines by National Union Fire Insurance Company of Pittsburgh, PA, Policy No. 1326219 (the 

“National Union Policy”)—to defend and indemnify Cyprus in the Asbestos Lawsuits in which 

any Cyprus entity is a defendant, and (b) tender any new Asbestos Lawsuits to insurers under the 

Cyprus Historical Policies.   

4. To the extent it may apply, the automatic stay of Bankruptcy Code § 362(a) is 

lifted and modified retroactive to the Petition Date to allow any and all insurers under any 

Cyprus Historical Policies to abide by and perform under the terms of such policies, including 

but not limited to, authority to accept, process, and make payments to or on behalf of any Cyprus 

entity under such Cyprus Historical Policies, including, but not limited to, payment by an insurer 

to or on behalf of any Cyprus entity for pre-petition or post-petition defense or indemnity costs.  

For the avoidance of doubt, no payment made by an insurer under a Cyprus Historical Policy to 

or for the benefit of any Cyprus entity shall be deemed void or be deemed to be a voluntary 
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payment outside the scope of such insurer’s policy or policies, by reason of the actual or 

potential applicability of the automatic stay to such payment.   

5. Nothing in this Order affects or modifies the terms and conditions of the Cyprus 

Historical Policies.  Except as provided herein, all parties reserve their rights with respect to the 

Cyprus Historical Policies.  

6. This Court shall retain jurisdiction to construe and enforce the terms of this Order. 

7. Notwithstanding the possible application of Bankruptcy Rules 4001(a)(3), 

6004(h), 7062, 9014, or otherwise, this order shall be effective and enforceable immediately 

upon entry hereof.   

 
Dated: _____________________, 2019 

 Wilmington, Delaware 
 

                                                            ______________________________________________ 
     THE HONORABLE LAURIE SELBER SILVERSTEIN 
     UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re: 
 
IMERYS TALC AMERICA, INC., et al.,1 
 
 Debtors. 
 

 
Chapter 11 
 
Case No. 19-10289 (LSS) 
 
(Joint Administration Requested) 
 
Re: D.I. ___ 

FINAL ORDER GRANTING CYPRUS MINES CORPORATION AND CYPRUS AMAX 
MINERALS COMPANY (I) RELIEF FROM THE AUTOMATIC STAY UNDER 

BANKRUPTCY CODE § 362(d) TO USE INSURANCE COVERAGE UNDER CYPRUS 
HISTORICAL POLICIES AND (II) RELATED RELIEF 

Upon the Emergency Motion for (I) Interim and Final Orders Granting Relief from the 

Automatic Stay Under Bankruptcy Code § 362(d) to Use Insurance Coverage Under Cyprus 

Historical Policies or, in the Alternative, (II) Adequate Protection Under Bankruptcy Code 

§§ 361 and 363(e) (the “Motion”)2 of Cyprus Mines Corporation (“Cyprus Mines”) and Cyprus 

Amax Minerals Company (“CAMC”)3 for entry of an order (a) granting Cyprus relief from the 

automatic stay under 11 U.S.C. § 362(d)(1), to the extent that it may be applicable, to allow it to 

use the Cyprus Historical Policies for defense costs and other losses Cyprus has incurred and 

continues to incur in connection with the Asbestos Lawsuits; or (b) to the extent the automatic 

stay applies, providing Cyprus with adequate protection under 11 U.S.C. §§ 361 and 363(e) in 

the form of temporary injunctive relief regarding the Asbestos Lawsuits, as described in the 

Motion; and it appearing that this Court has jurisdiction to consider the Motion pursuant to 28 

                                                           
1 The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: 
Imerys Talc America, Inc. (“ITA”) (6358), Imerys Talc Vermont, Inc. (9050), and Imerys Talc Canada Inc. (6748). 
The Debtors’ address is 100 Mansell Court East, Suite 300, Roswell, Georgia 30076.  
2  Undefined terms used herein shall have the meanings ascribed to them in the Motion. 
3 Cyprus Mines, along with his historical predecessors and affiliates (excluding Cyprus Talc Corporation), and 
CAMC are collectively referenced herein as “Cyprus.”   
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U.S.C. §§ 157 and 1334; and it appearing that venue of these cases and the Motion in this district 

is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that this matter is a core 

proceeding pursuant to 28 U.S.C. § 157(b); and the Court having considered the Motion and any 

objections or responses thereto; and after due deliberation and sufficient cause appearing 

therefore, it is hereby ORDERED that: 

1. The Motion is GRANTED on a final basis as set forth herein. 

2. To the extent, if any, it may apply, the automatic stay of Bankruptcy Code 

§ 362(a) is lifted and modified retroactive to the Petition Date to allow any Cyprus entity to 

(a) use the Cyprus Historical Policies—including, but not limited to, the policy issued to Cyprus 

Mines by National Union Fire Insurance Company of Pittsburgh, PA, Policy No. 1326219 (the 

“National Union Policy”)—to defend and indemnify Cyprus in the Asbestos Lawsuits in which 

any Cyprus entity is a defendant, and (b) tender any new Asbestos Lawsuits to insurers under the 

Cyprus Historical Policies.   

3. To the extent it may apply, the automatic stay of Bankruptcy Code § 362(a) is 

lifted and modified retroactive to the Petition Date to allow any and all insurers under any 

Cyprus Historical Policies to abide by and perform under the terms of such policies, including 

but not limited to, authority to accept, process, and make payments to or on behalf of any Cyprus 

entity under such Cyprus Historical Policies, including, but not limited to, payment by an insurer 

to or on behalf of any Cyprus entity for pre-petition or post-petition defense or indemnity costs.  

For the avoidance of doubt, no payment made by an insurer under a Cyprus Historical Policy to 

or for the benefit of any Cyprus entity shall be deemed void or be deemed to be a voluntary 

payment outside the scope of such insurer’s policy or policies, by reason of the actual or 

potential applicability of the automatic stay to such payment.  

Case 19-10289-LSS    Doc 104-3    Filed 02/28/19    Page 2 of 3



 

3 
 

4. Nothing in this Order affects or modifies the terms and conditions of the Cyprus 

Historical Policies.  Except as provided herein, all parties reserve their rights with respect to the 

Cyprus Historical Policies.  

5. This Court shall retain jurisdiction to construe and enforce the terms of this Order. 

6. Notwithstanding the possible application of Bankruptcy Rules 4001(a)(3), 

6004(h), 7062, 9014, or otherwise, this order shall be effective and enforceable immediately 

upon entry hereof.   

 
Dated: _____________________, 2019 

 Wilmington, Delaware 
 

                                                            ______________________________________________ 
     THE HONORABLE LAURIE SELBER SILVERSTEIN 
     UNITED STATES BANKRUPTCY JUDGE 
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CERTIFICATE OF SERVICE 
 

I, Matthew O. Talmo, certify that I am not less than 18 years of age, and that 

service of the foregoing Emergency Motion for (I) Interim and Final Orders Granting Relief 

from the Automatic Stay Under Bankruptcy Code § 362(d) to Use Insurance Coverage Under 

Cyprus Historical Policies or, in the Alternative, (II) Adequate Protection Under Bankruptcy 

Code §§ 361 and 363(e) was caused to be made on February 28, 2019, in the manner indicated 

upon the entities identified on the attached service list. 

Date:  February 28, 2019            /s/ Matthew O. Talmo    
            Matthew O. Talmo (No. 6333) 
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IMERYS TALC 2002 SERVICE LIST 

BY HAND 
 
Attn: Scott D. Cousins Erin R. Fay 
Bayard P.A. 
600 N. King Street 
Suite 400 
Wilmington, DE  19801 
 
Zillah Frampton 
Delaware Division of Revenue 
820 N. French Street 
Wilmington, DE  19801 
 
Juliet M Sarkessian 
Office of the U.S. Trustee 
844 King Street Ste. 2207 
Lockbox 35 
Wilmington, DE  19801 
 
Mark D Collins 
Michael J Merchant 
Amanda Steele 
Richard Layton & Finger 
One Rodney Square 
920 N. King Street 
Wilmington, DE  19801 
 
Charles Oberly c/o 
Ellen Slights 
U.S. Attorney for Delaware 
1007 Orange Street Ste 700 
Wilmington, DE  19899-2046 
 
Edwin Harron 
Robert Brady 
Young Conaway Stargatt & Taylor 
Rodney Square 
1000 N King Street 
Wilmington, DE  19801 
 
BY FEDEX INT’L PRIORITY 
 
Attn: William Day 
William Day Construction Limited 
2500 Elm Street 
Azilda, ON  P0M 1B0 
Canada 
 
Attn: Donald Lucky 
Cole International Inc. 
3033-34 Avenue NE 
Calgary, AB  T1Y 6X2 
Canada 
 

Attn: Stephen W. Baker 
Union Gas Ltd. 
50 Keil Drive North 
Chatham, ON  N7M 5M1 
Canada 
 
Attn: Judy Steele 
Emera Energy Gas Trading 
1223 Lower Water Street 
Halifax, NS  B3J 3S8 
Canada 
 
Attn: Matthew Cusick 
Nederman Mikropul Canada Inc. 
5865Mclaughlin Road Unit 1 
Mississauga, ON  L5R 1B8 
Canada 
 
Attn: Sean Finn 
CN Canadian National Railway Company 
935 deLa Gauchetière St West 
Montreal, QC  H3B 2M9 
Canada 
 
Attn: Mike Hildebrand 
Univar Canada Ltd. 
9800 Van Horne Way 
Richmond, BC  V6X 1W5 
Canada 
 
Attn: Richard Laforest 
Laforest Electrick 
897 Government Road South 
Timmins, ON  P4R 1N4 
Canada 
 
Attn: George Scott 
Nasco Propane 
290 Railway St. 
Timmins, ON  P4N 7E3 
Canada 
 
Attn: Normand Verville 
Normand Verville Enterprises 
449 Feldman Road 
Timmins, ON  P4N 7E2 
Canada 
 
BY USPS PRIORITY/EXPRESS OVERNIGHT 
 
Corporations Franchise Tax 
Delaware Secretary of State 
PO Box 898 
Dover, DE  19903 
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Attn: Ray Kuntz 
Watkins & Shepard Trucking Inc. 
P.O. Box 5328 
Missoula, MT  59806-5328 
 
Centralized Insolvency Operation 
Internal Revenue Service 
PO Box 7346 
Philadelphia, PA  19101-7346 
 
BY FEDEX PRIORITY OVERNIGHT 
 
Attn: James F. Green 
Ashcraft & Gerel LLP 
4900 Seminary Road 
Suite 650 
Alexandria, VA  22311 
 
Attn: Byron Atwood 
DMS Machining & Fabrication 
10 Transport Dr. 
BARRE, VT  05641 
 
Attn: Melanie Menses Palmer 
Kiesel Law LLP 
8648 Wilshire Blvd 
Beverly Hills, CA  90211-2910 
 
Attn: Christina A. Reikenberg 
Amatic CPA Group 
220 W Lamme Street  #3a 
Bozeman, MT  59715 
 
Attn: Perry Weitz 
Weitz & Luxenberg P.C. 
220 Lake Drive East 
Suite 210 
Cherry Hill, NJ  08002-1165 
 
Attn: Kirk Aubry 
Savage Trucking Inc. 
29 Peck Road 
Chester, VT  05143 
 
Attn: Roger Nober 
BNSF Railway Company - Chicago 
3110 Solutions Center 
Chicago, IL  60677-3001 
 
Richard A Levy 
Latham & Watkins LLP 
350 N Wabash Ave 
Suite 2800 
Chicago, IL  60611 
 

Attn: Mark Schiele 
Traffic Tech 
180 N. Michigan Ave. Suite 700 
Chicago, IL  60601 
 
Attn: Frederick S. Norman 
AOC LLC 
955 Highway 57 East 
Collierville, TN  38017 
 
Attn: Wendell P. Weeks 
Corning Inc. 
One Riverfront Plaza 
Corning, NY  14831 
 
Attn: Warren Burns 
Burns Charest LLP 
900 Jackson Street 
Suite 500 
Dallas, TX  75202 
 
Attn: Jeffrey Simon 
Simon Greenstone Panatier PC 
1201 Elm Street 
Suite 3400 
Dallas, TX  75204 
 
Attn: Steve Schneider 
Material Motion Inc. 
203 Rio Circle 
Decatur, GA  30030 
 
Bankruptcy Department 
Delaware State Treasury 
820 Silver Lake Blvd. 
Suite 100 
Dover, DE  19904 
 
Attn: Randy Gori 
Gori Julian & Associates P.C. 
156 N Main St. 
Edwardsville, IL  62025 
 
Attn: Kevin Loew 
Waters Krause & Paul 
222 N Sepulveda Blvd 
Suite 1900 
El Segundo, CA  90245-5608 
 
Attn: Ben Campbell 
C.H. Robinson Worldwide Inc. 
8100 Mitchell Road Suite 200 
Green Prairie, MN  55344 
 
Attn: Jack Maley 
UE Compression Holdings 
9461 Willow Court 
Henderson, CO  80640 
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Attn: Sean K. McLanahan 
McLanahan Corporation 
200 Wall Street 
Hollidaysburg, PA  16648 
 
Attn: Adam Funk 
Potts Law Firm 
3737 Buffalo Speedway 
Suite 1900 
Houston, TX  77098 
 
Attn: Mark Lanier 
The Lanier Law Firm PLLC 
6810 FM 1960 W 
Houston, TX  77069-3804 
 
Attn: Randi Kassan 
Sanders Phillips Grossman LLP 
2860 Michelle Drive Ste. 220 
Irvine, CA  92606 
 
Attn: Steven A. Ginther 
The Missouri Department of Revenue 
301 W. High Street Room 670 
Box 475 
Jefferson City, MO  65105-0475 
 
Attn: Eric Farber 
Farber & Company 
444 West Ocean Boulevard 
Suite 516 
Long Beach, CA  90802-4528 
 
Jeffrey E Bjork 
Helena G Tseregounis 
Latham & Watkins LLP 
355 South Grand Avenue 
Suite 100 
Los Angeles, CA  90071-1560 
 
Attn: Hunter Shkolnik 
Napoli Shkolnik PLLC 
One Greentree Ctr Ste. 201 
10000 Lincoln Drive 
Marlton, NJ  08053 
 
Attn: George R. Oliver 
Johnson Controls Fire Protection LP 
5757 N. Green Bay Ave. 
P.O. Box 591 
Milwaukee, WI  53201 
 
Attn: Leigh O’Dell 
Beasley Allen Crow Methvin Portis Miles 
218 Commerce Street 
P.O. Box 4160 
Montgomery, AL  36103-4160 
 

Attn: Carman Scott 
Motley Rice LLC 
28 Bridgeside Boulevard 
Mt. Pleasant, SC  29464 
 
Attn: Richard Root 
Morris Bart LLC 
601 Poydras Street 
24th Floor 
New Orleans, LA  70130 
 
Attn: James R. Dugan 
The Dugan Law Firm APLC 
365 Canal Street 
Suite 1000 
New Orleans, LA  70130 
 
Attn: Joseph Belluck 
Belluck & Fox LLP 
546 5th Avenue 
4th Floor 
New York, NY  10036 
 
Christopher K. Kiplok 
William J. Beausoleil 
George A. Tsougarakis  Erin E. Diers 
Hughes Hubbard & Reed LLP 
One Battery Park Plaza 
New York, NY  10004 
 
George A Davis 
Keith A Simon 
Annemarie V Reilly 
Latham & Watkins LLP 
885 Third Avenue 
New York, NY  10022 
 
Attn: Robert Ellis 
Levy Konigsberg LLP 
800 3rd Ave 
11th Floor 
New York, NY  10022 
 
Samuel Meirowitz & Joshua Wasserberg 
Meirowitz & Wasserberg LLP 
233 Broadway 
Suite 2070 
New York, NY  10279-2000 
 
Attn: Benedict Morelli 
Morelli Law Firm PLLC 
777 Third Avenue 
31st Floor 
New York, NY  10017 
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Jessica Berman 
Prime Clerk LLC 
830 3rd Avenue 3rd Floor 
New York, NY  10022 
 
Bankruptcy Department 
Securites & Exchange Commission - NY 
Brookfield Place 
200 Vesey Street Ste. 400 
New York, NY  10281-1022 
 
Attn: Laurence Nassif 
Simmons Hanly Conroy LLC 
112 Madison Avenue 7th Floor 
New York, NY  10016 
 
Attn: Mark Robinson 
Robinson Calcagnie Inc. 
19 Corporate Plaza Drive 
Newport Beach, CA  92660 
 
Attn: Joseph Satterly 
Kazan McClain Satterley & Greenwood 
55 Harrison St. 
Suite 400 
Oakland, CA  94607 
 
Attn: David Amell Jon Neumann Marcus 
Raichle Clay Thompson Chris McKean 
Maune Raichle Hartley French & Mudd LLC 
70 Washington St. 
Suite 200 
Oakland, CA  94607-3705 
 
Attn: Michael Miller 
The Miller Firm LLC 
108 Railroad Avenue 
Orange, VA  22960 
 
Bankruptcy Department 
Environmental Proection Agency 
1650 Arch Street 
Philadelphia, PA  19103-2029 
 
Attn: Richard Golomb 
Golomb & Honik P.C. 
1835 Market Street 
Suite 2900 
Philadelphia, PA  19103-2929 
 
Centralized Insolvency Operation 
Internal Revenue Service 
2970 Market Street 
Mail Stop 5 Q30 133 
Philadelphia, PA  19104-5016 
 

Bankruptcy Department 
Securites & Exchange Commission - Phila 
One Penn Center 
1617 JFK Blvd. Suite 520 
Philadelphia, PA  19103 
 
Attn: James Purdy 
Geomapping Associates Ltd. Inc. 
1563 US Route 7 
Pittsford, VT  05763 
 
Attn: Christopher Placitella 
Cohen Placitella & Roth PC 
127 Maple Ave 
Red Bank, NJ  07701 
 
Attn: Timothy W. Porter 
Porter & Malouf PC 
825 Ridgewood Road 
Ridgeland, MS  39157 
 
Robert Allen Smith Jr. 
The Smith Law Firm PLLC 
681 Towne Center Blvd. Ste B. 
Ridgeland, MS  39157 
 
Attn: Steve Ladd 
Steel Pro Inc. 
771 Main Street 
Rockland, ME  04841 
 
Attn: Kevin McDermott 
McDermott & Hickey LLC 
20525 Center Ridge Rd 
Suite 200 
Rocky River, OH  44116-3424 
 
Attn: John W. Casella 
Casella Organics 
25 Greens Hill Ln 
Rutland, VT  05741 
 
Attn: Tad Hegsted 
Challenger Pallet & Supply Inc. 
1206 North Beck Street 
Salt Lake City, UT  84116 
 
Attn: President or 
General Counsel 
IMERYS TALC AMERICA INC. 
1732 N. First Street 
Suite 450 
San Jose, CA  95112 
 
Attn: Heather H. Grahame 
Northwestern Corporation 
3010 W. 69th Street 
Souix Falls, SD  57108 
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Attn: Stephanie Rados 
Onder Shelton O’Leary & Peterson LLC 
110 E. Lockwood 
2nd Floor 
St. Louis, MO  63119 
 
Attn: Charlie Frysinger 
Tyoga Container Company 
9 Fish Street 
Tioga, PA  16946 
 
Secretary of the Treasury 
Securites & Exchange Commission 
100 F Street NE 
Washington, DC  20549 
 
 
 
12596997 
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